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INTRODUCTION

Every instance of famine or acute food insecurity today is, at its core, man-made. This paper explores
the paths to prohibition and accountability for the widespread and systematic death and suffering
that it causes worldwide, with a focus on criminal prosecutions.” The current scale of suffering and
death caused by, or associated with, this crime is unprecedented in recent history. The famine in Ye-
men alone threatens to be the most severe in living memory. Starvation has a compound effect on
international peace and security surpassing the (atrocious) death tolls: mass displacement and so-
cial disruption,? intergenerational physical and cognitive harm,® and severe economic deprivation*
are only a fraction of the terrible consequences visited upon the unfortunate victims.

The United Nations (UN) Security Council (SC) Resolution S/RES/2417 (UNSC 2417) championed by
The Kingdom of the Netherlands, and passed unanimously in May 2018, is the UNSC'’s response to
the re-emergence of famine and the burgeoning humanitarian crisis. It highlights the war crime of
starvation and implores member states to prevent, prohibit and hold to account those who commit
the crime. Notwithstanding this and other examples of international recognition of the deliberate
nature of starvation, attribution of fault and accountability remain elusive. Global Rights Compli-
ance jointly with the World Peace Foundation lead the project‘Mass Starvation: Testing the Limits of
the Law/’ the project is aimed at support of UNSC 2417, how to increase accountability and render
starvation morally toxic. The present paper’s themes are based upon the project’s predicate objec-
tives, including clarifying the contours of the crime and advocating for appropriate prosecutions.

We are at the start of a long road to the effective criminalisation of starvation. The use of starvation
of civilians as a method of warfare was prohibited under international humanitarian law (IHL) in
the Additional Protocols of 1977,° a conduct that has been prohibited and criminalised also under
customary international law (CIL).” Prohibiting conduct as a matter of IHL is one thing, but an effec-
tive route to criminal accountability for violation of those prohibitions presents altogether different
challenges. Man-made starvation continues to be inflicted upon civilians, notably in the ongoing
conflicts in Yemen, Syria and South Sudan.? An examination of these conflicts suggests that starva-
tion has re-emerged as a significant feature of modern warfare. As our examination in three sepa-
rate country case studies shows,’ starvation in these conflicts is entirely man-made and has cata-
strophic humanitarian consequences for those civilians already suffering the blight of war. Despite
these causes and consequences, there have been little or no meaningful attempt to prosecute the
offence at the international or national level.

There are of course many factors that might explain (albeit not justify) the ongoing neglect and the
lack of effective criminal accountability for man-made starvation. As discussed in this paper, three
stand out as particularly pertinent to this modern-day judicial malaise. These are:

(i) A gap in the available International Criminal Court (ICC) law, namely the lack of a specific
provision criminalising starvation in non-international armed conflicts (NIACs) under the
Statute of the ICC (the Rome Statute). This gap threatens the protection of civilians and
prevents international criminal prosecutions in almost all of the current conflicts where star-
vation is being used;

(i) A lack of understanding of the terms of the crime of starvation pursuant to Article 8(2)(b)
(xxv) of the Rome Statute, and how it will operate in practice. This includes a lack of clarity
concerning the meaning of its basic elements, including the requirement that the alleged
perpetrator be shown to have ‘intentionally used starvation as a method of warfare’ This
appears to have contributed to the misconception that prosecutions for starvation are too
difficult and accountability unattainable;



(iii) Uncertainty concerning which conduct might amount to the crime of starvation, particular-
ly which acts provide evidence of criminal intent. Law requires usage in courtrooms before
it may become a focus of judicial consideration, expert debate and evolution and thereafter
a useful tool for accountability. In the absence of prosecutions at the international level,
much remains to be done to delineate offending conduct, especially when it arises in the
midst of apparently lawful conduct that appears to permit interference with humanitarian
supplies.

In order to explore these issues, which appear to have significantly inhibited judicial action to pre-
vent, prohibit and punish the crime of starvation, this paper is divided into three sections: policy;
law; and, practice.

The Policy Section (paragraphs 10 - 14) is aimed principally at the significance of the amendment to
the Rome Statute to allow the Article 8(2)(b)(xxv) crime to be prosecuted in NIACs as proposed by
the Government of Switzerland to the Working Group of the Assembly of State Parties to the ICCin
2018. It outlines how support for the proposal will narrow the apparent impunity for those perpe-
trating starvation, enable redress for victims, and strengthen the fundamental protection of civilians
and civilian objects.

The Law Section (paragraphs 15 - 84) is primarily for those seeking to understand the substantive
law, including legal practitioners and humanitarians. This paper drafted by leading legal practi-
tioners™ and academic experts'' purports to distil the elements of the Article 8(2)(b)(xxv) crime.
The authors analyse the elements of the crime of starvation through the relevant international legal
frameworks, including IHL and International Criminal Law (ICL). This section seeks to bring legal
clarity to a much-neglected offence.

The Practice Section (paragraphs 85 - 127) is aimed at a range of practitioners including: humanitar-
ians delivering aid into conflict-affected areas; investigators collecting and documenting informa-
tion for accountability efforts;'? policy makers seeking to maintain political pressure on belligerent
states and warring parties; and legal practitioners seeking to apply the law. This section seeks to
bring clarity to the applicable legal framework, detailing how the conduct of warring parties and
individuals may constitute a starvation violation. It addresses four key topics: (i) the use of specific
modes of responsibility in leadership cases (likely to be prosecuted at the ICC); (ii) challenges arising
from the need to map causation (i.e. the connections between the alleged perpetrator’s acts and
omissions and deprivation of objects indispensable to the survival of the civilian population (OIS)
and any consequential adverse impacts upon civilian populations); (iii) the role of direct and indirect
(circumstantial) evidence in establishing the elements of the offence, particularly the intent require-
ment; and (iv) the likely approach to evidence and proof of the offence in relation to two distinct
scenarios: where the deprivation of OIS occurs in pursuit of an unlawful purpose and where it occurs
during the pursuit of a lawful purpose (including sieges and blockades).

The paper concludes with the next steps for moving the crime of starvation into the realm of the
impermissible. As the discussion in the various sections of this paper shows, much needs to be done
to ensure a common understanding of the crime in order to advance the prospect of prosecutions.
However, as finally discussed, prosecutions are not a panacea; they must be viewed as part of a pro-
cess and be situated in a range of alternative remedies as envisaged in UNSC 2417, which together
must be deployed to ensure that starvation is viewed as an intentional act and a morally toxic one.
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THE POLICY SECTION

Under the Rome Statute, starvation as a war crime is only available in an IACand not in a NIAC. As a
matter of legal analysis, this is a distinction apparently without any rational legal basis. In practice,
this lacuna acts to seriously limit the Rome Statute’s ability to allow relevant and effective prose-
cutions and achieve much needed accountability for contemporary starvation. Indeed, several na-
tional jurisdictions appear to have recognised the undesirability of this lacuna and have departed
from the ICC’s restriction, criminalising starvation in both IACs and NIACs."* Unfortunately, as most
(if not all) instances of starvation occurring today are in the context of NIACs, the victims of starva-
tion in Yemen, Syria, South-Sudan, north-eastern Nigeria, and Somalia, to name but a few, will, on
that basis alone, be denied access to international justice under the current Rome Statute, Article 8
framework.

The prohibitions of starvation in the Additional Protocols to the four Geneva Conventions, adopted
in 1977, applies to both IACs and NIACs.™ The same prohibition exists under IHL for both types of
conflicts,’ and is criminalised under CIL."s This reflects the identical human cost of the crime, regard-
less of the characterisation of the conflict. Nonetheless, the drafting history of Article 8(2)(b)(xxv) of
the Rome Statute provides no indication as to why starvation was criminalised only in an IAC includ-
ing, importantly, why it departed from the aforementioned position under IHL."” Notably, in 1998
there was a provision in the draft of the Rome Statute that included criminalisation in NIAC. How-
ever, for reasons that are difficult to discern, the final draft of the Rome Statute did not include it.'

As observed, this anomaly has created an obvious accountability gap. In 2018, Switzerland pro-
posed an amendment to the Rome Statute to include starvation within the list of war crimes capa-
ble of being committed in a NIAC."” The language proposed mirrors almost identically the crime as
it is drafted in Article 8(2)(b)(xxv) save for a minor technical correction.® There is in general strong
support for the substance of the proposal from the majority of State delegates. Although some
reservations have been raised, these appear to be based upon ‘amendment fatigue’ as well more
general opposition to the ICC’s jurisdiction, rather than any principled objection to the substantive
amendment.

There are good reasons to support the amendment, including:*'

(i) The protection of civilians: the proposed amendment underscores a commitment to the
protection of civilians, a longstanding UNSC objective implemented in UNSC S/RES 1265
and which commemorates its twenty-year anniversary in May 2019.22 There can be no
doubt that the amendment is squarely aligned with the fundamental principles of IHL that
demands the protection of civilians and civilian objects regardless of the technical charac-
terisation of the conflict in which they find themselves embroiled.? As the seminal case of
Tadi¢ at the International Criminal Tribunal for the Former Yugoslavia (ICTY) highlighted, ‘[w]
hat is inhumane, and consequently proscribed, in international wars, cannot but be inhu-
mane and inadmissible in civil strife’?*

(ii) Legal consistency: As noted, the proposed amendment does no more than reflect the po-
sition in IHL and ICL, namely that starvation is prohibited and criminalised in both types of
conflict designation. Of the 168 State Parties who have signed Additional Protocol Il (AP 1),
which clearly prohibits the use of starvation in a NIAC, 122 of those State Parties have also




ratified the ICC Rome Statute.

(iii) Pushing the accountability envelope: If adopted, the proposed amendment will encourage
states to mirror these legal provisions in their domestic law. States that become involved in
the’starvation debate’are more likely to ensure legal consistency in their own judicial frame-
works. For example, the Netherlands amended their domestic legislation ahead of UNSC
2417's vote in May 2018, ensuring that the crime of starvation may be prosecuted in both a
NIAC and an IAC.»

14. The proposal is currently before the Working Group on Amendments in New York and, if supported,
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will be considered at the 18™ Session of the Assembly of State Parties to the Rome Statute (Decem-
ber 2019).2% In our view, it provides a significant opportunity to ensure that this accountability gap
is closed. The importance of this amendment to countering impunity and as a springboard towards
effective accountability for starvation crimes worldwide cannot be overstated.

THE LAW SECTION

Despite the criminalisation of starvation and its terrible human cost, there has yet to be a prose-
cution of starvation on the international level.?” Consequently, the crime and its intersection with
a wide range of other violations remain unexplored. ICLs traditional focus on more direct atrocity
crimes and the perceived complexity of identifying when lawful military conduct (that contributes
to starvation) crosses the line into the crime of starvation appears to have deterred judicial respons-
es.

Modern ICL has focused on specific types of crimes and prosecutions that examine violent deaths
occurring in the midst of the immediate infliction of violence. The crimes that have occupied the
international courts are those most frequently associated with an ongoing armed conflict. Whether
the ‘the hellish environment’ of persecutory rapes in Omarska in Bosnia,® the slaughter of those
across Rwanda in 19942?° or the amputations of civilians in Freetown in Sierra Leone in 1999, it is
this conduct that appears to have shaped the perception of the type of deaths and injury that are
most appropriate for prosecution in modern international criminal courts.

Moreover, in complex militarised environments, even these types of prosecutions continue to pres-
ent significant challenges to effective and expeditious trials. Identifying remote forms of criminal
liability in the midst of armed conflict is always a challenge. In particular, international prosecutors
face considerable challenges in identifying causal relationships between the actions of warring par-
ties, adverse impacts upon civilian populations and criminal intent. As illustrated by an examination
of the horrors of Yemen, Syria and South Sudan,?*' starvation is often inflicted in countries with food
insecurity, malnutrition and disease that were either pre-existing or partly caused by economic cri-
sis occurring in parallel, and these create a layer of complexity that provides challenges to belea-
guered prosecutors.32 These concerns may explain, at least in part, why starvation has languished on
the margins of prosecutorial imagination and practice.

However, an examination of the material elements of the crime of starvation and how they are to
be fulfilled in a trial does not suggest that these challenges are insuperable or even more significant
than in the average ICL trial. These practical issues will be discussed below at paragraphs 85 — 127.
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The Rome Statute, which entered into force in 2002, featured for the first time on the international
level the war crime of starvation, enabling the ICC to actively investigate and prosecute such crimes.

Article 8(2)(b)(xxv) criminalises:
‘Intentionally using starvation of civilians as a method of warfare by depriving
them of objects indispensable to their survival, including wilfully impeding relief
supplies as provided for under the Geneva Conventions.

There are four elements required to establish the offence:*
o The contextual ‘chapeau’ elements

(i) the conduct took place in the context of and was associated with an international
armed conflict;
(ii) the perpetrator was aware of factual circumstances that established the existence

of an armed conflict;
» The actus reus (physical) element
(iii) the perpetrator deprived civilians of objects indispensable to their survival, includ-
ing by wilfully impeding relief supplies;** and
o The mens rea (mental) element
(iv) the perpetrator intended to starve civilians as a method of warfare.

The following analysis will examine in turn the physical elements and the central question of intent.
As for the latter, in practice, as with many international crimes, the prosecution of the crime of star-
vation is likely to be focused upon its intent requirement, namely, the intention to starve civilians as
a method of warfare by depriving them of OIS, including wilfully impeding relief supplies as provid-
ed for under the Geneva Conventions.

As with all ICC crimes, assistance in interpretation will be derived from an array of sources of law,
that include in the first place, the Rome Statute, Elements of Crimes and Rules of Procedure, and
thereafter ‘applicable treaties and the principles and rules of international law, including the estab-
lished principles of the international law of armed conflict;* applied according to relevant ICL trial
procedure that has evolved with a view to ensure effective trial processes that respect fundamental
rights. It should also be noted that the Rome Statute expressly requires that starvation (along with
the other war crimes contained in Article 8(2)(b)) be viewed ‘within the established framework of
international law'*¢ As such, IHL will provide particularly cogent guidance in relation to the param-
eters of the crime.”

Accordingly, this section of the paper will discuss the following:
a. the meaning of and relationship between the terms ‘starvation’and ‘OIS’;
b. the meaning of the act of ‘depriving of OIS’; and
¢.  whether the term ‘wilfully impeding’ introduces recklessness into the crime and impacts
upon the intent requirements.

Following this we will turn to the mental elements and in particular the central and defining ele-
ment of intention to starve. We commence by examining the concepts and definitions of specific
intent and the related or overlapping concepts of ulterior and purpose-based intent. In order to
properly understand how this element will be applied, we then address the following:
d. Whether the element requires proof of a result (i.e. that biological condition of starvation
resulted) when prosecuting the crime.
e. The applicability of the Rome Statute’s Article 30’s (intent and knowledge) mental standards
to Article 8(2)(b)(xxv), particularly the nature of the relevant intent and whether it must be
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shown that the alleged perpetrator desired starvation (and not only was aware that it was
virtually certain). In this context we assess whether genocide provides a helpful comparison
in understanding the contours of intention to starve.

f.  What ‘method of warfare’ in the context of intention to starve means and in particular
whether it adds a purposive component to intention to starve.

‘Starvation’ and ‘Objects Indispensable to Survival’

Establishing the meaning of and relationship between these two terms will be an important step
towards clarifying the material elements of the crime. As will be discussed, starvation tends to imply
the deprivation of food and water (at least in English, though not universally in all translated equiv-
alents), whereas OIS includes, more broadly, anything that is indispensable to survival, including for
example medicine, clothes and shelter.

Whilst the wording of Article 8(2)(b)(xxv) links ‘starvation’to the mental element (intent) and ‘OIS’ to
a physical act (the deprivation), it does not assist to view them in isolation.*® Indeed, the meaning
of the two concepts must align for the crime to be coherent and certain. For example, it would be
incoherent to prosecute a perpetrator for depriving a civilian of vital medicine (by destroying a
hospital, for instance) but thereafter require his/her intent to correspond only to the deprivation of
food or water.

The approach taken in IHL and ICC law differs somewhat. As concerns the Commentary to the Ad-
ditional Protocols, starvation is defined restrictively as causing someone to perish due to hunger
or lack of food, or keeping them from accessing food or water supplies.®® Regarding ICC law, the
drafters of Article 8(2)(b)(xxv) concluded that the ordinary meaning of the word ‘starvation’ differs
across countries, but that in accordance with the definition in most languages, it encompasses, not
only the more restrictive meaning of starvation (death by hunger or depriving of nourishment), but
also a more general meaning encompassing deprivation or insufficient supply of some essential
commodity or something necessary to live.** As may be concluded, despite starvation in the English
language evoking, at least, connotations of death from malnourishment, the ICC’s preference was
for a broader definition that includes a range of iliness and disease resulting from a lack of food,
medicines and other essential commodities.”

In any event, the drafters considered that, in light of the inclusion of the term ‘OIS, Article 8(2)(b)(xxv)
did not require starvation to be more specifically defined to reflect this broader definition. The draft-
ers of Article 8(2)(b)(xxv) appear to have considered ‘OIS’ to be the dominant term and therefore the
most important ‘verifier’ of the nature of the intention required of any alleged perpetrator. In sum,
they considered that ‘deprivation of OIS’ was the component of the offence that would determine
the concrete meaning of the intent to starve the civilian population. Crucially, they considered that
the definition of OIS encompassed, not only food and drink, but also such things as medicine or
blankets, if in the prevailing circumstances, they could be considered as indispensable for survival.*

This broad definition accords with the approach taken across IHL. In IHL, OIS is a term that includes:
‘foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, drinking water instal-
lations and supplies and irrigation works'*® The list of objects is not exhaustive, and it is considered
to also include other supplies necessary to support the needs of the civilian population such as
‘medical supplies and clothing* as well as ‘beddings [and] means of shelter;* fuel and electricity.*

Moreover, this broad definition impliedly accords with associated IHL rules that define obligations
placed upon warring parties with regard to the distribution of relief supplies to the civilian popu-
lation. These rules are engaged from the moment the population is inadequately supplied with a
wide range of items, including blankets and medicines, not only when the population is reduced to
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a state of hunger or severe malnutrition.”

In sum, it is highly likely that the ICC will define OIS broadly and contextually. Any Article 8(2)(b)
(xxv) prosecution will require, as one of the most important preliminary assessments, an examina-
tion of an individual accused’s acts and conduct in relation to a range of items that might, in the
circumstances existing at the relevant time, be deemed to be indispensable to civilian survival. An
assessment of what is indispensable will be context specific: what will be indispensable to a South
Sudanese child attempting to survive in the bush in Sub-Saharan Africa will differ vastly from a preg-
nant Syrian woman besieged during winter.

The Act of ‘Depriving Civilians of OIS’

Apart from the ‘deprivation of objects by wilfully impeding relief supplies’ (see section ‘Wilfully
Impeding Relief Supplies’ below), Article 8(2)(b)(xxv) does not precisely define which acts might
amount to depriving civilians of OIS. Reference to IHL, including the relevant obligations and prohi-
bitions concerning the provision of humanitarian assistance, will assist in ascertaining the nature of
the required acts. As defined in the Additional Protocols there is a wide range of actions that are ca-
pable of constituting a relevant deprivation: including ‘attack; ‘destruction; ‘removal’ or ‘render[ing]
useless’ of such objects.”® IHL provides the relevant objects with the broadest of protection, aimed
at prohibiting all conduct aimed at restricting the civilian population’s use of the objects.*

It is also worth observing that IHL provides a humanitarian obligation both to allow and provide
relief in blockaded areas. envisages that deprivation can also occur through omission. Thus, delib-
erately refusing to take measures to supply the population with OIS in a way that would constitute
a method of warfare is prohibited.> This incorporates the prohibition of the use of methods of war-
fare, such as sieges and blockades, aimed at preventing the population from being supplied with
OIS.>! Given that Article 8(2)(b))(xxv) should be construed in accordance with international law it
appears that likely these instances would fall within the definition of deprivation of OIS for the pur-
poses of Article 8(2)(b)(xxv).

Wilfully Impeding Relief Supplies

Article 8(2)(b)(xxv) envisages that the deprivation of OIS includes the wilful impediment of ‘relief
supplies as provided for under the Geneva Conventions'*? As discussed below at pages 8-15, the
deprivation of OIS as a material element of the offence must be committed with intent and also
with knowledge as to the circumstances (i.e. that the objects being deprived were indispensable to
survival). However, the term‘wilful’ clearly refers to a mental state and as such the question arises as
to whether or not it is capable of supplanting the intent requirement attached to the deprivation of
OIS that appears to be required for establishment of individual responsibility.

The precise meaning of wilful varies in ICL. In some instances, ICL uses wilful to connote reckless-
ness, rather than intent.>® In other instances, ICC practice has regarded wilful as encompassing both
intent and recklessness.>* In light of this diverging approach, it is useful to turn to the precise phras-
ing of this element in Article 8(2)(b)(xxv). A literal interpretation of the phrase ‘depriving civilians of
objects indispensable for survival, including by wilfully impeding relief supplies’ suggests that the
wilful impediment of relief supplies acts merely as an illustration of a deprivation of OIS. This inter-
pretation accords with the lack of reference to ‘wilful’in the Elements of Crimes, or any discussion in
the drafting process suggesting that, where the deprivation of OIS was accomplished through the
impediment of relief supplies, a different, potentially lower, mental standard was envisaged.

In sum, there is little support for the proposition that the drafters intended to introduce an alterna-
tive (and potentially lower) mental threshold for this specific category of acts. Accordingly, the ICCis
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highly likely to interpret this aspect of the crime as merely an express illustration of a relevant depri-
vation of OIS, rather than a material element of the crime that may be fulfilled through recklessness,
rather than intent.>®

As outlined above, the challenges that arise in the prosecution of the crime of starvation are likely
to be focused upon the precise nature of the intent that must be established before individual re-
sponsibility may be found. As the above discussion has shown, until those (actus reus) elements are
examined and defined within concrete prosecution cases, their interpretation is not likely to give
rise to significant challenges or disagreement.

Likewise, as concerns the chapeau elements (the link to an armed conflict and awareness of that fac-
tual circumstance), these are highly unlikely to prove contentious. International prosecutors rarely, if
ever, bring any war crimes prosecution without the clearest link to an armed conflict and where an
accused’s awareness is a matter of straightforward inference. In sum, in the practical world of inter-
national criminal prosecutions, defining and applying these material elements is unlikely to present
any significant challenge.

The most testing challenge will be with regard to the intent at the core of the crime. The intent that
must be proven may be divided into two essential elements:

1. The perpetrator must have intentionally deprived civilians of objects indispensable to their
survival; and
2. The perpetrator must have intended to starve civilians as a method of warfare.

The first of these two elements arises because of the operation of Article 30 of the Rome Statute that
is applicable to ICC crimes (unless they specifically state otherwise) and provides that all physical
acts must be committed intentionally. Establishing that such acts (in this case, deprivations) were
carried out intentionally is commonplace in an international criminal trial. However, the second of
these mental requirements - the intention to starve as a method of warfare - gives rise to a degree
of complexity that will need to be unpicked in any future ICC trial. This element will be discussed
below.

The Perpetrator Must Have Intended to Starve Civilians as a Method of Warfare

In order to understand this element, it is important to define a number of concepts relating to the
ICL approach to intent. In particular, understanding the precise construction of the intent to starve
as a method of warfare requires an elaboration of the meaning of ‘specific intent’.

‘Specificintent’describes an intention that involves an intent or purpose that‘goes beyond the mere
performance of the act!*¢ Doctrinally, this is the most common meaning of specific intent. It is also
known, perhaps more descriptively, as ulterior intent in the sense that the intent is ulterior to, or ex-
ceeds, any of the criminal acts that are within the offence. One such example is that of burglary and
its ulterior cousin: burglary is a basic intent crime, whereas burglary with intent to commit a felony
is a specific/ulterior intent crime.

On the other hand, ‘specific intent’ has also been used somewhat confusingly in international crimi-
nal law in the context of genocidal intent to describe a concrete desire that genocide occur (i.e., that
the group is destroyed in whole or in part), rather than a mere awareness that the genocide is a con-
sequence of pursuing certain qualifying acts (e.g. murder or physical harm). This definition was first
adopted in the International Criminal Tribunal for Rwanda (ICTR) case of Akayesu which described



45,

46.

47.

48.

49,

genocidal intent as ‘the specific intention, required as a constitutive element of the crime, which
demands that the perpetrator clearly seeks to produce the act charged®” and has been adopted in
ICTR and ICTY cases since.*®

Whilst the ICTR and the ICTY may have found it convenient to roll-up the two notions of specific
intent into one definition, for the purpose of describing the specific intent (dolus specialis) of geno-
cide, for the current analysis it is important to distinguish between the two. Undoubtedly, starva-
tion is a specific/ulterior intent crime in that the perpetrator must be shown to have acted with an
intent that went beyond the mere act of depriving OIS to encompass the achieving the objective
of starvation. The more complicated question concerns whether, as with genocidal intent defined
by the ICTY and ICTR, the crime includes the second definition of specific intent: namely whether
the specific intent of starvation also includes a requirement that the perpetrator must have desired
the starvation of civilians as a method of warfare or, alternatively, whether he/she merely pursued
a course of action (e.g. attacking essential food stores or besieging an area to force the military to
surrender) that would ordinarily have led to that consequence.

In determining this question and reaching a considered view of the overall parameters of the spe-
cific intent to starve element, ICC prosecutors and judges will have to grapple with the following
questions:

a. Does starvation require proof of result/consequence, i.e. that people in fact starved (to
death)?

b. Can intent to starve be established on the basis of knowledge of virtual certainty or does
it require, more narrowly, proof of a concrete desire to achieve the outcome of starving
someone?

¢. What is the significance of the phrase ‘'method of warfare’ to the legal construction of the
crime of starvation and does it alter the nature of the required intent?

Starvation does not require proof of result. This is apparent from a plain reading of Article 8(2)(b)
(xxv) as well as the Elements of Crimes. The phraseology employed in both is familiar to ICL and to
national systems of criminal law, in that it refers to an intention to bring about a consequence but
is silent as to whether proof is required that the consequence actualised. Conventionally, in those
circumstances, proof of consequence is not required.

As discussed above in paragraph 43, in this sense, starvation is a specific intent crime in that it re-
quires an intent linked to the act of deprivation but also an intent that goes beyond that act. To
this extent, starvation intent shares some characteristics with the intent required for genocide.*
As with genocidal intent, an analysis of the Elements of Crimes relevant to the intent element (‘the
perpetrator intended to starve civilians as a method of warfare)®® suggests that the intent to starve
appears to exist independently of any requirement to prove the consequence of causing starvation,
as a matter of law. Proof is required only of the perpetrator’s intention to starve, not of the fact that
people did in fact starve as a result of the perpetrator’s acts or intentions. In other words, there is
no requirement to establish deaths or severe acute malnutrition or any other kind of harm such as
thirst, dehydration, communicable disease from contaminated water or neglect of the basic needs
for survival of young children. The starvation consequences must merely be intended, not actual-
ised.®!

A consequence is a constituent element of a crime only when it has been conceived and defined as
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such. It is therefore not an indispensable element of all crimes.®? Indeed, the drafters of the Rome
Statute considered proposals during the drafting of Article 8(2)(b)(xxv) that would have included
the phrase ‘as a result of the accused'’s acts, one or more persons died of starvation’ within the defi-
nition of the crime. However, this modification was not adopted.®® This approach accords with the
general nature of the relevant IHL prohibition. It is now generally accepted that IHL prohibits star-
vation as a method of warfare, and not only when its effects become visible on the population.®* In
sum, as a matter of strict legal interpretation, proof is required only of the perpetrator’s intention to
starve, not of the fact that people did in fact starve as a result of the perpetrator’s acts or intentions.
The crime is completed without proof of any starvation consequence.

This is not to argue that the consequences of any deprivation will be irrelevant to any assessment
of individual responsibility within the confines of a prosecution. On the contrary, acts and conse-
quences are very often the best evidence of intention.% In larger scale cases, involving large num-
bers of victims subjected to an extensive course of conduct over time, one would expect to find
ample evidence that people did die or otherwise suffered from starvation-induced harm. As such,
the most compelling evidence of an intention to starve will be proof that people did in fact starve.

However, there are foreseeable scenarios that are readily prosecutable where proof of the conse-
quence of starvation may not be required even as a matter of evidence (e.g. a campaign to destroy
agricultural means forcing civilians to move to other food producing areas or the bombing of health
facilities and water supplies, without any casualties being sustained).

In this sense, it is important to not overstate any similarities between starvation and genocide. Even
though starvation shares a certain historical lineage with genocide,*® and both are crimes of specific
intent (in the first sense - that the intent going beyond the mere performance of the essential crim-
inal acts) and the likely impact of the crime on civilians may well be similar, there are some notable
differences.

In particular, genocide’s express requirement that the underlying act(s) take place in the context of a
manifest pattern of similar conduct ensures that a sustained course of criminal conduct underpins a
genocide prosecution.®” This reflects the notion that genocide essentially involves mass criminality
in every case.®® In our view, starvation does not operate within such minimum gravity thresholds.
There is nothing within Article 8(2)(b)(xxv) or any of its historical antecedents to suggest that star-
vation is confined to mass criminality cases, or that it needs to be committed as part of a course of
conduct. Consequently, viable prosecutions for starvation may arise, not only in the absence of any
proof that starvation did in fact occur, but also premised on single or isolated acts of deprivation
of objects, as long as they are manifestly indispensable to survival, remote from any consequential
harm.

The second significant question surrounding the mental requirements is whether intent to starve
can be established on the basis of knowledge of virtual certainty or does it require, more narrowly,
proof of a concrete desire to achieve the outcome of starving someone (i.e., the second meaning of
specific intent discussed above in relation to genocidal intent).

The starting point of this analysis is likely to be Article 30.
i) Applicability of Article 30

Article 30 states:
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1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment
for a crime within the jurisdiction of the Court only if the material elements are committed with
intent and knowledge.

2. Forthe purposes of this article, a person has intent where: (a) In relation to conduct, that person
means to engage in the conduct; (b) In relation to a consequence, that person means to cause
that consequence or is aware that it will occur in the ordinary course of events.

3. For the purposes of this article, ‘lknowledge’ means awareness that a circumstance exists or a
consequence will occur in the ordinary course of events. ‘Know’ and 'knowingly’ shall be con-
strued accordingly.

Article 30, therefore, sets out the ‘default’ mental standard with which each material elements
should be committed to attract criminal liability under the Statute. It does this in two ways. First,
Article 30(1) creates and appends a mental standard of intent and knowledge to each material phys-
ical element of the Rome Statute crimes unless the definition of those crimes provides for another
approach to the mental elements. Second, Article 30(2) and (3), respectively, provide guidance as
to how the intent and knowledge standards created in Article 30(1) should be applied. Article 30(2)
(b), dealing with intent, provides that ‘in relation to a consequence’ a person has intent where he/
she‘means to cause that consequence or is aware that it will occur in the ordinary course of events.
It therefore expressly provides for both knowledge and purpose-based approaches to establishing
intent (as to a consequence).

As already explained, in the context of Article 8(2)(b)(xxv), Article 30 will engage to create and ap-
pend a mental standard to the required physical act of depriving civilians of OIS, meaning that the
act must be perpetrated intentionally. However, the applicability of Article 30 to the intention to
starve, in a strict sense, is doubtful.

As we have argued in the discussion above (‘Does Starvation require proof of result?’), Article 8(2)
(b)(xxv), as a matter of strict legal interpretation, does not require proof of a consequence (i.e. the
result that people did in fact starve), only proof of the perpetrator’s intention to bring about that
result. Absent a material consequence element, the ICC is unlikely to find that Article 30(1) applies.
Because Article 30(2) appears confined only to intent standards within the purview of Article 30(1)
(the sub-paragraph begins by saying ‘for the purposes of this article’ as a premise for its operation),
if the ICC adopts a strict approach to the construction of that provision, it seems unlikely that the
ICC would conclude that the definition of intent outlined in Article 30(2) applies to the intention
contained in the crime of starvation.

However, this does not mean that the ICC will necessarily assess the intent as requiring proof of a
desire to starve (rather than the less demanding requirement that the perpetrator pursued a course
of conduct knowing that starvation would occur in the ordinary course of events). In our view, dis-
cussed below, there are cogent reasons to suggest that the ICC would apply the standards set out in
Article 30(2) in any event. Intent that strictly requires proof of desire or purpose has proven contro-
versial even in the special circumstances of the crime of genocide.

ii) Rationale behind Article 30

In order to understand why, despite the technical inapplicability of Article 30 to the intention at
the heart of the crime of starvation, the ICC is unlikely to interpret the intent as encompassing only
desire, it is useful to examine the rationale behind Article 30.

The Article 30 mechanism in the Rome Statute is a legal novelty, not included in the Statutes of
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any of the predecessor international criminal tribunals, underscoring its perceived importance to
the drafters. The relevant report of the Preparatory Committee suggests that Article 30 was drafted
to be applicable to basic intent elements only because where a specific intent was applicable, the
particular crime would make that explicit. Consequently, there was no need to create a default
position for specific intent elements.®® Unfortunately, Article 8(2)(b)(xxv) does not address whether
that special intent is also special by dint of requiring that the alleged perpetrator also desired the
starvation, and not only foresaw it as a virtual certainty.

Accordingly, in circumstances where the drafters did not make that explicit, any Chamber will be
required to determine what the drafters meant in the context of the particular crime. The ICCis likely
to consider various issues. First, it seems unlikely that any lack of clarity was intended to lead to an
automatic presumption that all specific intent elements under the Rome Statute must, by virtue
of their omission from the scope of Article 30, be committed purposively. Second, there is nothing
within the Rome Statute, or in general principles of criminal law that appears to require such a rigid
approach to specific intent.

Third, it is clear from the reports of the Preparatory Committee that the purpose behind Article 30
was to introduce a (rebuttable) presumption that uniform mental standards would be required in
order to enhance consistency in the standards of culpability required for individual responsibility to
be established at the ICC.”° In other words, Article 30(2) reflects a strongly held view that consistency
of specific mental states required across ICC crimes, to the extent possible, is highly desirable. In oth-
er words, Article 30 appears to instrumentalise a determination that ICC crimes will, absent cogent
reasons, be interpreted consistently as regards mental elements, particularly with regard to knowl-
edge and intent. In the case of starvation there appears to be no compelling reason to depart from
the default position, set out in Article 30(2), that intent ‘in relation to a consequence’ can be estab-
lished on either the knowledge or the purpose-based approach. Furthermore, as discussed above,
by not requiring proof of result of starvation, the definition of the crime is broadened to strengthen
the protection. There is no need to wait to prove that people actually are starving. This increase of
the protection of civilians would likely be nullified in part if the ulterior intent requirement would be
construed in a manner more demanding than Article 30(2)(b).

iii) Comparisons with Genocide

Having said this, no doubt the ICC will want to look carefully at the crime of genocide to ascertain
whether any useful comparisons that might be drawn or lessons learnt.

In particular, the ICTY and the ICTR, following the purpose-based approach, interpreted the intent
to destroy as the dolus specialis that ‘is the specific intention, required as a constitutive element of
the crime, which demands that the perpetrator clearly seeks to produce the act charged.”! There-
fore, the perpetrator is culpable only when he / she commits genocide ‘with the clear intent to de-
stroy, in whole or in part, a particular group’ Absent that concrete desire, the mere knowledge of
consequence that the group would be destroyed is insufficient for establishing the crime.”

As the debates around the intent of genocide demonstrate, even in relation to the specific intent of
genocide, there has been much criticism of the purpose-based interpretation of the special intent.”
Proponents of the knowledge-based approach argue that ‘[iln cases where a perpetrator is other-
wise liable for a genocidal act, the requirement of genocidal intent should be satisfied if the perpe-
trator acted in furtherance of a campaign targeting members of a protected group and knew that
the goal or manifest effect of the campaign was the destruction of the group in whole or in part.”*

However, whilst the narrowness of the purpose-based approach has been widely criticised by aca-
demia, for a number of reasons, it has also received some academic support.”
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Nonetheless, our research indicates that genocide appears to stand alone in ICL as the crime that
may only be established through proof of desire. The preponderance of support for this approach
centres around the gravity of the criminality that genocide implies. The argument in short is that in
view of that anticipated gravity, nothing less than a concrete desire to (partially) destroy a defined
human population should be required to establish individual responsibility.”

As must be plain, the same teleological concerns do not necessarily apply to the crime of starvation.
In our view, for the foregoing reasons, the offence of starvation is not bound by the same gravity
considerations as those that underpin the highly distinct crime of genocide. The minimum gravity
threshold is plainly lower for starvation than it is for genocide. Whilst the crime of starvation may
well regularly be applied to instances of mass death, there is nothing within IHL or ICL to suggest
that it should not equally apply on a more limited basis, such as where the fatalities or casualties are
relatively low or indeed wholly avoided.”

In light of these distinctions, the restrictive purpose-based approach to genocidal intent does not
appear to provide an appropriate model for the intention to starve element under Article 8(2)(b)
(xxv). Instead, for the reasons discussed above, the ICC is highly likely to reject that approach as too
restrictive, especially considering the uniqueness of the special intent of genocide and the nature
and intended scope of the crime of starvation.

We have concluded that a knowledge-based approachiis likely to suffice to establish intent to starve.
However, Article 8(2)(b)(xxv) appends a qualification to intent to starve by requiring the establish-
ment of an intent to starve civilians as a method of warfare. The question therefore arises: what does
‘as a method of warfare’ mean in this context and does it add a directional or even purposive re-
quirement, and in so doing alter our primary conclusion that intent to starve may be established on
the knowledge-based standard? These will be discussed below.

i) What does ‘method of warfare’ mean in this context?

There are a variety of views concerning the meaning of warfare and it is useful to consider them
to ascertain whether they connote a purpose of some kind that indicates that the intent to starve
demands that the alleged perpetrator desired starvation, and not merely was aware that it would
occur in the ordinary course of events.

As pointed out by Gaggioli and Melzer, the concept of‘methods of warfare’was not defined in treaty
law prior to the adoption of the Additional Protocols to the Geneva Conventions.” The Commen-
taries to the Additional Protocols simply state that the term ‘methods of warfare’ refers to the way
in which weapons are used.”” However, as they correctly argue, this definition appears to be too
restrictive ‘given that even methods not necessarily involving the use of a weapon, such as starva-
tion,® improper use of emblems,®' perfidy®? or denial of quarter® are either expressly described as
‘methods of warfare’ or as a‘method of combat’ or are systematically included in Part lll, Section |
of Additional Protocol | on Methods and Means of Warfare’ (Arts 35-42 AP 1).8% In view of the ways in
which technological advancements have changed the face of contemporary conflicts, a definition
of methods of warfare confined to traditional weaponry appears overly restrictive.

Instead Gaggioli and Melzer propose that a ‘partly’ more convincing interpretation is proposed in
the book ‘How does Law Protect in War’ where methods of warfare are defined as: ‘(i) the way and
manner in which the weapons are used; (ii) any specific, tactical or strategic, ways of conducting
hostilities that are not particularly related to weapons and that are intended to overwhelm and
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weaken the adversary’®

As pointed out, this definition has the merit of highlighting that methods of warfare are more than
just the manner in which weapons are used.® This definition would ensure that methods of war-
fare may be more accurately understood as ‘referring to any particular manner of using weapons or
otherwise conducting hostilities irrespective of permissibility or appropriateness, and ranging from
the use of emblems, flags, uniforms and weapons or other equipment to the choice of targets for
attack'®

ii) Does it add a directional or even purposive requirement?

Nonetheless, this proposed definition also raises the legitimate question as to whether the incorpo-
ration of an objective to ‘overwhelm and weaken the adversary’ introduces a significant directional
or even purposive requirement into the crime of starvation.

However, there appears to be no basis in IHL or otherwise for introducing this additional threshold
that limits the meaning of methods of warfare to only acts of a particular intensity or effectiveness.
The better view is that ‘methods of warfare’ ensures that the consequences intended, or foreseen
as a virtual certainty, were military in character, or part of a military process. IHL operates under a
fundamental presumption that all hostilities are intended to overwhelm and weaken an adversary.
Thisis an IHL term of art that is intended to describe the boundaries of lawful armed conflict. Under-
stood in that way, describing conduct as ‘intended to overwhelm and weaken the adversary’ does
no more than describe conduct that is part of hostilities. As referred to above, the proposed defini-
tion seeks to broaden the definition of ‘methods of warfare’ to encompass all ways of conducting
hostilities. In this way, it encompasses a subcategory of military operations,® which includes aerial
and naval blockades, sieges or the establishment of a no-fly zone®® As such, the intended starvation
must have been intended to be a ‘specific, tactical or strategic, way of conducting hostilities'° but
nothing more demanding than this is required.

iii) Does the requirement that the starvation is intended as a‘method of warfare’exclude knowledge
based intent?

In other words, the central demand of Article 8(2)(b)(xxv), that the individual must have intended to
use starvation as a method of warfare by depriving civilians of OIS, would appear to demand merely
that deprivation and starvation became part of the conduct of hostilities. But this would suggest no
more than that the starvation was intended as an activity that would adversely affect the enemy’s
military operations or capacity without reference to its effectiveness or strategic success. In some
circumstances, it may well take the form of a directional or purposive component but in its mildest
form, it appears to require nothing more than the showing of a contextual link.

In this way, as the construction of the crime suggests, the term‘as a method of warfare’may be more
than a contextual element but it does not appear to demand that the alleged perpetrator desired
that impact, or to exclude a knowledge-based intent. Neither the definition of ‘methods of warfare’
nor the manner in which it is linked to starvation within Article 8(2)(b)(xxv) appears to exclude the
scenario in which a perpetrator, not desiring the starvation of civilians as a method of warfare, nev-
ertheless became aware that act(s) of deprivation would inevitably lead to the starvation of civilians
and that this would become a part of the conduct of hostilities.

On this view, rather than excluding awareness-based intent, the phrase ‘method of warfare’ - linked
to the object of the intent, namely human starvation, rather than the deprivation of OIS — may act
as an important delineator. It appears to suggest that the crime requires more than a mere show-
ing of starvation (or deprivation of OIS) incidental to the conduct of hostilities. Instead, it serves to
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delineate the nature of the starvation that suffices, namely that which is a tactical or strategic way
of conducting hostilities. By requiring that nexus to active hostilities, this construction appears to
align the crime of starvation with the fundamental principle of IHL ‘that civilians shall be spared and
protected from the effects of the hostilities'®

Conclusion on Intent

Concerning the complex question of whether intent to starve is established on the basis of knowl-
edge of virtual certainty, and not only a purpose or desire-based approach, the question remains
to be answered when Article 8(2)(b)(xxv) is considered by the ICC. As discussed above, the Court is
likely to refer to, amongst other things, minimum standards of criminality that the offence seeks to
prohibit, the interests that the offence seeks to protect, the drafting history of Article 8(2)(b)(xxv),
and the provisions of IHL from which it derives.

As our brief overview of these issues shows, there is little or no basis for concluding that specific
intent crimes such as starvation (in which the intent goes beyond the mere performance of the act)
are automatically defined by proof of purpose or desire, and not the lesser form of knowledge-based
intent.”2 Whilst the specific character of the intent to starve technically removes it from the scope of
Article 30, there are nevertheless substantial grounds to conclude that the same standards will be
applied and as such that a knowledge-based approach will suffice to establish to intention to starve.

As a final point, it should also be noted that the more restrictive purpose-based approach to intent
does not imply that individual responsibility only flows from a showing that the perpetrator acted
with only one purpose or desire. As with genocide, there is no basis to conclude that the crime
of starvation requires proof that the perpetrator pursued only that purpose.”® Indeed, a desire to
starve may form extemporaneously and temporarily amidst a course of otherwise legitimate (or
illegitimate) purposes. Purpose-based intent formed in this way may not differ significantly from
knowledge-based intent in any event.**

THE PRACTICE SECTION

As discussed in the introduction of this paper, there has yet to be a prosecution of starvation on
the international level.®> As outlined above in paragraph 23, and in common with all international
crimes, the process of identifying the contours of the material elements of starvation will rest in
large part upon judicial interpretation that will in turn rest upon discerning the intention of the
drafters of Article 8(2)(b)(xxv). However, judicial interpretation will not only depend upon a techni-
cal analysis of the law but also rest on the creativity of the judges who will be called upon to ensure
that the law remains an effective tool for delineating individual responsibility for the crime, whilst
ensuring respect for fundamental principles of due process, including the principle of legality and
culpability.

This creative process will require engagement from all relevant judicial actors and will include grap-
pling with a range of practical trial process issues designed to ensure that ICL is fit for the purpose of
ensuring the effective reach of the law. These issues include: (i) the use of specific modes of respon-
sibility in leadership cases (likely to be prosecuted at the ICC); (ii) challenges arising from the need
to map causation (i.e. the connections between the alleged perpetrator’s acts and omissions and
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deprivation of OIS and any consequential impacts upon civilian populations); (iii) the role of direct
and indirect (circumstantial) evidence in establishing the elements of the offence, particularly the
intent requirement; and (iv) the possible approach to evidence in relation to two distinct scenarios:
where the deprivation of OIS occurs in pursuit of an unlawful purpose and where it occurs during
the pursuit of a lawful purpose (including sieges and blockades).

These issues will be briefly discussed below. This section is designed as an introduction to those
wishing to sharpen their individual tools to better identify when conduct crosses the line from law-
ful to criminal.

ICL tends to prosecute senior leaders or those adjudged to be most responsible for the criminal
conduct at a regional or country level. These are individuals who are often remote from the scene
of the crimes and who must be shown in one way or another to have contributed to the crimes of
others, to a degree that attracts individual responsibility. Accordingly, modes of responsibility that
allow individuals to be linked to crimes through their membership of groups with a shared purpose
- including joint enterprise, common purpose or accomplice modes of liability - are often the nec-
essary, if not favourite, choice of an international prosecutor.

Likewise, these modes of liability are often reflected in domestic criminal codes.®® Whilst not uncon-
troversial, these provide the tools by which those at the top of the criminal enterprise may be (more
easily) shown to be in control of, or contributing to, criminal plans or objectives. Whether the rele-
vant deprivation conduct is restricted to local sieges or countrywide criminal activity, the existence
of common plans and the contributions of individuals to those plans, captured within appropriate
modes of responsibility, are likely to be pivotal to any successful international prosecution of star-
vation.

Given the likely factual scenarios and the need to capture the relevant group action and commis-
sion or complicity linked to military organisations and operations, a Prosecutor at the ICC is highly
likely to focus upon three such modes: co-perpetration, indirect co-perpetration and aiding and
abetting. For illustrative purposes, we set out the elements of the first of these, co-perpetration.”’
The remaining two are discussed briefly in the footnotes.

Co-perpetration entails establishing that two or more individuals worked together in the commis-
sion of the crime, pursuant to an agreement between these perpetrators, which led to the commis-
sion of one or more crimes under the jurisdiction of the Court.”® Two objective elements must be
established: (i) an agreement or common plan between two or more persons that, if implemented,
will result in the commission of a crime; and (ii) that the accused provided an essential contribution
to the common plan that resulted in the commission of the relevant crime.®® Although not express-
ly outlined in the Rome Statute, but developed through jurisprudence, a further form of indirect
co-perpetration may also be utilised by an ICC prosecutor.'® Moreover, in the absence of, or as an
alternative to, any viable joint enterprise case, a Prosecutor at the ICC will want to consider pursuing
aiding and abetting charges.'

As the various factual scenarios currently occurring in war affected countries such as Yemen or Syria
suggest these modes of responsibility will be pivotal to capturing the control over and use of (mili-
tary or civilian) organisations by individuals to adversely impact civilian objects. Instead of looking
only at the direct causal relationship between the acts or omissions of an accused and the relevant
deprivations (and any consequential starvation), these modes of liability will enable prosecutors to
assess individual responsibility from the perspective of their interaction with, and use of, others to
achieve the relevant deprivations.
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of the crime of starvation will likely focus on the following (non-exhaustive) issues:

a. The existence of any common plan or agreement (written or otherwise, calculated, planned
or arising extemporaneously) to deprive civilians of OIS;

b. Any essential, coordinated contributions to the plan by the alleged perpetrators that led to
deprivations of OIS (e.g., blockades, targeted and repeated strikes on OIS, including trans-
port and supply infrastructure, agricultural areas, fisheries, medical facilities, and food mar-
kets, etc.);

c. The precise nature and scope of the relevant military or civilian organisation and hierarchy;

d. Anyindication of control over the chains of command and military organization(s) or civilian
apparatus that contributed to the deprivations;

e. The degree of control over the crime, namely whether the alleged perpetrator had the ma-
terial ability to control the relevant military organisation or individuals therein to ensure
automatic compliance with relevant orders;

f. Any indication of the alleged perpetrator’s (or any of his/her cohorts) intention to starve
civilians through the deprivation of OIS;

g. Any indication of the alleged physical perpetrator and his/her remote co-perpetrators mu-
tually awareness and acceptance that implementing the common plan would lead to the
deprivation of OIS and starvation; and

h. Any indication that the alleged perpetrator lent his or her assistance to actions, group or
otherwise, with the aim of depriving civilians of OIS.

94. Clearly mapping the chain of causation, the connections between the alleged perpetrator’s acts and
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omissions and deprivation of OIS and any consequential impacts upon civilians will be an essential
step towards establishing intent in a starvation prosecution. Whilst we have already concluded that
Article 8(2)(b)(xxv) does not require proof of a result, i.e. that a civilian did in fact starve, most star-
vation prosecutions will undoubtedly allege that starvation did result from the perpetrators’acts. As
discussed above at paragraphs 47-53, this harm, whilst not an element of the offence, will provide
the most cogent evidence of a group’s purpose or an individual’s intention to starve. However, in
order for evidence of harm to play this role, a prosecutor will need to establish through evidence a
connection between the perpetrators’ acts and these adverse impacts.

Depending upon the nature of the case (see paragraphs 105 — 127 below for discussion of cases
premised on the pursuit of lawful or unlawful purposes), this may well be a challenging aspect of a
prosecution. A range of evidence will need to be examined to map the chain of causation that will
illuminate how OIS were treated and any alleged perpetrators’ awareness of, and proximity to, the
deprivations that occurred. Starvation and famines rarely occur in a vacuum; countries often face
pre-existing or co-occuring food insecurity, malnutrition and disease, resources may be limited and
climate and other natural factors may impact upon the availability of OIS, as well as the ability of
communities to absorb fluctuations in the availability of food, shelter or medicine.

Despite the well-established principle in ICL and domestic jurisdictions, known as the ‘eggshell skull
rule;’®? by which pre-existing conditions or circumstances will not automatically break the chain
of causation,'® teasing out the originating factors that led to the deprivation and ascertaining the
foreseeability (that they would lead to the starvation of a civilian population) will be a focus of many
a starvation prosecution, especially in regards to the question of intent.

However, these difficulties ought not to be considered unique or insurmountable in the context of
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ICL prosecutions more generally. Assessing an accused’s acts and conduct in the midst of complex,
fluctuating circumstances and contributory factors as part of regional or even countrywide enter-
prises are the bread and butter of ICL. These issues can be disentangled through a common-sense
analysis of context, cause, effect and an accused’s awareness of risk."® ICL requires that questions of
causation and intent be predicated upon existing circumstances or an accused’s awareness thereof.
Generally, it is no defence to claim that circumstances were already dire, that others were engaged
in prohibited conduct or that other causes may have contributed to the prohibited harm.'®

As outlined above in paragraph 40, the principal challenges that will arise in the prosecution of the
crime of starvation relate to understanding and establishing the intent that lies at the heart of the
crime.

By its nature, intent is not usually susceptible to direct proof because ‘[o]nly the accused himself has
first-hand knowledge of his own mental state, and he is unlikely to testify to his own ... intent’'% Ac-
cordingly, prosecutions at the international level invariably rest upon a dogged prosecutor piecing
together proof of intent through an examination of the underlying and surrounding circumstances
that show beyond reasonable doubt either that a perpetrator must have harboured a concrete de-
sire to commit the prohibited conduct or a continuation of conduct that left it practically impossible
for the individual to envisage that the consequence would not occur - the virtual certainty (intent)
requirement.'”’

In other words, most ICL prosecutions rest in large part upon circumstantial evidence. The various
factual scenarios that are amenable to prosecution for the crime of starvation are no exception.'%
As we have outlined in our country policy papers, these range from attacks against humanitarian
workers in South Sudan, to the imposition of sieges and the cutting off of relief supplies in Syria, or
the adoption of a combination of different acts such as the imposition of blockades coupled with
impediments of humanitarian relief and the targeting of agricultural areas in Yemen. It is inevitable
in the context of an international case involving any of these starvation scenarios, that circumstan-
tial or indirect evidence will play a critical role in establishing the elements of the crime.

As a final point, it should be recalled that distinct from direct evidence, circumstantial evidence
requires that the various strands of evidence when considered together lead to an irresistible infer-
ence that a particular result was intended or would result in the ordinary course of events.'®

Defined instances of deprivation of OIS that are accompanied by a clear causative link to human
starvation, such as deprivation in a detention environment, may present relatively straight-forward
assessments of a perpetrator’s criminal intent. However, intention to starve may develop extem-
poraneously in the course of otherwise lawful or unlawful conduct, in which case the task of the
tribunal will be to disentangle intention to starve from multiple coexisting purposes (whether law-
ful or unlawful). This may present challenges. Given the dearth of starvation prosecutions at the
international level, no jurisprudence exists that directly bears on the question of how an array of cir-
cumstantial evidence might be approached to arrive at a fair and irresistible conclusion concerning
the existence of criminal intent. In this section we analyse the role that direct and indirect / circum-
stantial evidence may play in a prosecution, particularly what might provide relevant and probative
evidence of an alleged perpetrator’s intent to starve as a method of warfare.

For the purposes of this discussion it is useful to consider two types of starvation cases:
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(i) First, where the deprivation occurs in pursuit of an unlawful purpose; and
(ii) Second, where the deprivation occurs in pursuit of a lawful purpose.

In both scenarios, the following factors or indices are likely to provide cogent evidence of a perpe-
trator’s intent, criminal or otherwise, these are discussed further below:

1. Awareness of the risk that an interference with OIS would lead to starvation (including
whether the deprivation occurs in pursuit of an ostensibly lawful purpose);

2. Respect for the full range of relevant IHL prohibitions (e.g., the prohibition against terroris-
ing the civilian population;''® the prohibition against collective punishment;'"" the prohibi-
tion on the use of human shields''? and the prohibition against displacement);'"

3. The respect for IHL principles that create positive obligations applicable in the context of
the conduct of hostilities; and

4. The concrete steps taken (or not taken) by the alleged perpetrator to ameliorate civilian
suffering, particularly through the facilitation of OIS to affected civilian populations.

The Deprivation is Connected to an Unlawful Purpose

In our country policy papers we have identified a range of starvation scenarios from Syria, Yemen
and South Sudan that include circumstances where the deprivation occurs in circumstances where
no lawful purpose can reasonably be discerned, such as the cases of attacks, murder and rape of
humanitarian workers registered in South Sudan, or the ‘kneel or starve’ tactics adopted against
civilians in Syria."*

In circumstances where no lawful purpose may be discerned or relied upon, a court will have a wide
discretion concerning how to approach the evidence, providing that the burden of proof remains
on the Prosecution and any finding of intent is made beyond a reasonable doubt. The trier of fact
will need to consider the entirety of the evidence.

In assessing the four factors or indices outlined above, relevant considerations will include: the na-
ture, manner, timing and duration of any deprivations or attacks on civilians,'® including whether
such attacks were long-term, persistent and/or indiscriminate;''® whether the attacks were wide-
spread or perpetrated by single or many military components;'” and whether they took place as
part of a campaign that systematically targeted the victims, including on account of their member-
ship in a particular group.’® The analysis will encompass all relevant issues, including the general
context,' the repetition of destruction and discriminatory acts,'?® attacks against civilians more
generally,’?" involving a range of modes of perpetration,'?? the scale of those attacks,’?® and relevant
policies or speeches encouraging the targeting those civilians.'*

The Deprivation is Connected to a Lawful Purpose

Notwithstanding that starvation is prohibited under IHL,'?® there are a range of military actions that
warring parties may conduct that allow OIS to be attacked lawfully. Whilst this does not provide an
entitlement to starve, it does complicate any interpretation of what is criminalised under Article 8(2)
(b)(xxv) (noting in particular that the Rome Statute expressly requires that its provisions be inter-
preted in accordance with international law).'?

Warring parties are permitted to attack OIS in a range of circumstances or for different purposes,
including:

a. If OIS are used solely by the armed forces of the opposing Party;'?’

b. If such targeting or other forms of interference with OIS are used ‘in direct support of mil-
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itary action?® and such attacks will not be expected to leave the civilian population with
such inadequate food or water as to cause its starvation or force its movement;'?

c. If such attacks are pursuant to an imperative military necessity (employed in order to pre-
vent or slow down the enemy from invading a territory).'* The Additional Protocol allows
Parties to adopt these necessary actions only in defence of their own national territory that
is under their effective control;"' and

d. Pursuant to the use of sieges and blockades, provided they are imposed with a view to gain
a military advantage, even if they incidentally cause starvation.'*?

As a preliminary and defining issue, for each of the aforementioned scenarios to remain lawful, such
methods of warfare must not be imposed with the aim of causing the starvation of the civilian pop-
ulation (which remains unlawful in all cases).’ There is an unconditional and absolute prohibition
on the targeting of civilians in CIL,"** which aligns with the fundamental IHL protection in both
IACs and NIACs against starving civilians.'® The pursuit of any of these tactics cannot insulate any
individual from a finding that they intended to starve civilians as a method of warfare and therefore
from individual responsibility for starvation pursuant to Article 8.

In particular, ICL recognises that crimes do not occur in a vacuum and that alleged perpetrators may
often harbour an intent to pursue a range of objectives simultaneously, some criminal and some
lawful. By way of example, the blockade in Yemen was established in response to the launch of a
ballistic missile towards Riyadh in November 2017, with the aim of halting the smuggling of weap-
ons,® which constitutes a legitimate military purpose. Notwithstanding that, the total blockade
appears to have violated a number of fundamental IHL rules on the obstruction of humanitarian
aid to populations deemed in need.' The UNSC Panel of Experts in their 2018 report found that
the blockade was ‘essentially using the threat of starvation as a bargaining tool and an instrument
of war.1%®

As a matter of general ICL definition and practice, this is true across a range of crimes, including
those with equally or more demanding intent requirements, such as pillage,’ the crime of terror as
developed at the ICTY,™ persecution,™! torture,'* and genocide. As found on numerous occasions,
the crime of genocide can be established even if the alleged perpetrator simultaneously possessed
other criminal intents.'® The existence of a personally held objective, unrelated to the crime, does
not preclude the perpetrator from having even the specific intent to commit genocide.'*

In sum, in the circumstances where an alleged perpetrator pursues a lawful purpose but, in that
pursuit, adopts criminal or non-criminal intent, this will not preclude a finding that the intent under-
lying Article 8(2)(b)(xxv) is established. It will not be a defence for any alleged perpetrator to assert
that they intended to achieve another lawful purpose, even if that was the primary intent.

The challenge for any ICC Chamber in investigating and prosecuting an Article 8(2)(b)(xxv) case will
be to discern whether the alleged perpetrator, whilst pursuing other lawful or unlawful purposes,
such as attacking OIS used in supporting military action or in besieging areas primarily to starve out
combatants to hasten their surrender, nonetheless also intended to starve the civilian population as
a method of warfare. In the event that the evidence establishes this criminal intent, the concurrent
existence of other purposes will not insulate an accused from a finding of criminal responsibility.

Notwithstanding that the process of disentangling these various purposes in order to ascertain an
intent to starve is likely to be complex, these challenges are common across war crimes cases at the
international and national level. As discussed above, any finding of intent will have to be the only
reasonable conclusion available on the evidence.'*
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A detailed analysis of the law on sieges and blockades is outside the scope of this paper.'* However,
given the role that they have played in the starvation of civilians in modern day conflicts,' they will
be briefly discussed below.

As a general proposition, and as outlined above in paragraphs 78, 86 and 110, sieges and blockades
are considered to be lawful methods of warfare under IHL.' It has been debated whether sieges or
blockades which do not involve the use of kinetic force will be bound by IHL rules,'* but it is the au-
thors’ view'® that, sieges and blockades will in most instances be bound by the IHL rules enshrined
in the Additional Protocols. These oblige parties to respect:

« the principle of distinction between civilians and civilian objects on the one hand and military
targets on the other;'’

» the principle of proportionality;'? and

» the principle of precaution, which includes the obligation to give advance warnings to the pop-
ulation, unless circumstances do not permit.'™:

In addition, there are other IHL rules applicable in the context of sieges and blockades that must
be taken into account in any evaluation of the lawfulness of a siege or blockade and the intent of
an alleged perpetrator in relation to starvation. These include: the obligation to evacuate civilians
during sieges'* and to ensure unimpeded humanitarian relief.'*

As a case in point, sieges or blockades that commence lawfully but in the course of which an in-
tention to starve develops, will provide a significantly more challenging assessment to tribunals.
As outlined above, there is a range of factors that will prove important indicators of the presence
of absence of criminal intent. These include the risk and foreseeability of interference with OIS, re-
spect for the full range of IHL prohibitions and principles and efforts made by alleged perpetrators
to ameliorate civilian suffering, particularly through the facilitation of OIS to affected civilian pop-
ulations.’® These will prove useful criteria for any ICC Chamber, particularly when attempting to
disentangle the unlawful intent that lies at the heart of the Article 8(2)(b)(xxv) offence from a range
of other coexistent purposes.

In particular, when attempting to ascertain whether a particular individual possessed the relevant
criminal intent a tribunal will be duty bound to consider the lawfulness of the overall purpose of the
military attack. However, they will also be equally obliged to consider whether any lawful purpose
was superseded by a subsequent intention to starve. An examination of these factors will provide
useful indications that allow conclusions to be drawn concerning the on-going lawfulness or oth-
erwise of any military attack and whether in the circumstances an intent to starve developed and
can be proven.

Thus, for example, the principle of distinction, that prohibits making civilians the object of the be-
siegement,’” will provide indications of the alleged perpetrator’s approach to civilian targeting and
welfare more generally. In light of the principle of distinction, military attacks, including sieges and
blockades remain lawful only if they are directed at combatants and those directly participating in
hostilities.'®
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Likewise, attacks that begin lawfully but cause excessive damage to the civilian population, when
viewed in relation to the military advantage anticipated, will violate the principle of proportionali-
ty."*? When this damage concerns the‘incidental starvation’ of civilians,'® it will be highly relevant to
any assessment of the warring party’s Article 8((2)(b)(xxv) intent.

This is especially true of the principle of precaution that places a duty on warring parties to avoid or,
in any event, minimise the infliction of collateral damage occurring from military attacks,’®' includ-
ing the desirability of warnings to enable civilians to evade the worst effects of any military opera-
tion.’®? This fundamental IHL precept will be viewed in a concrete way, including alongside a range
of other IHL rules that lay out with some specificity what is expected of warring parties in relation to
ensuring the passage of humanitarian relief.

As is well known, warring parties have a clear obligation to allow humanitarian access.'®®* Warring
parties must allow the rapid and unimpeded passage of relief when the population is inadequately
supplied.'® Aside from these obligations, it is logical to presume that those who do not intend star-
vation would show good faith attempts to abide by these strictures to ensure that civilians obtained
OIS and were not starved. In this regard, it must be noted that there are only limited circumstances
where it is lawful to impede aid before it becomes arbitrary and unlawful under IHL.

In sum, they fit into one of the following three categories:

(iii) Where the relief supplies are not humanitarian in nature' or do not emanate from an
organisation being impartial and humanitarian in character;'®

(iv) Where supplies are impeded on the basis of reasonable military necessity (i.e. where the
relief personnel may hamper military operations or is suspected of engaging in a be-
haviour in favour of the other Party'®’ or if the consignments may be diverted from their
destination);'®® and

(v) Where imposing technical arrangements for the passage of humanitarian relief,'® includ-
ing searches of the relief consignments of convoys transporting them,'”® the imposition of
the condition to provide delivery under the local supervision of the Protecting Power,'”" or
the temporary limitation of movements of relief personnel.'”? The diversion of relief con-
signments from the purpose for which they are intended or the delay of their forwarding
is only allowed in cases of urgent necessity in the interests of the civilian population con-
cerned.'”

Of course, each course of impeding will have to be assessed on its own merits, taking into consid-
eration the various justifications advanced by the warring parties and the entirety of the evidence
concerning the range of IHL rules and the overall treatment of civilians. However, any failure to
abide by these narrow exceptions may be probative of the required intent.

As is obvious from the foregoing, blanket assertions of the lawfulness of sieges,'”* ignoring the
adverse impact to besieged civilians, will not shield a commander from criminal responsibility. On
the contrary and as mentioned above, whilst a siege may begin as lawful, conduct associated with it
may move it along the spectrum and into violations of IHL that include the prohibition of starvation
and which fulfil the requirements of the crime.
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NEXT STEPS

An international criminal prosecution for the crime of starvation, whilst long overdue, is not the
panacea. We must look at the full suite of tools (legal or advocacy-based) available, including do-
mestic prosecutions, universal jurisdiction claims, claims before relevant UN Treaty Bodies, interna-
tional human rights law (IHRL) litigation,'”® investigative bodies and transitional justice tools. There
are a variety of alternative accountability options that can and should be harnessed now.'”¢

Commissions of inquiry (COI), fact-finding missions and UNSC Panels of Experts play a vital role in
the investigation and accountability for starvation crimes. Exemplary COl reports, such as the COl in
the Democratic People’s Republic of Korea (DPRK),'”” progressively analysed the crime of starvation
and there is an increasing trend in which starvation is included in investigations and findings. The
African Commission on Human Rights has also considered starvation in the IHRL context.'”®

More attention is still needed on starvation within the mandates of these accountability bodies and
emerging courts and tribunals, ensuring that the harm caused by starvation is taken seriously, not
neutered as mere malnutrition, and not neglected in favour of more traditional atrocity crimes.’”®

In addition, transitional justice provides a number of measures, including truth commissions and
reparations mechanisms, that are both more accessible than a prosecution and capable of serving
a wider range of purposes.

Truth-telling begins with recognising that a crime has been committed, and naming the crime, its
victims and its perpetrators.'® Memorialisation can be an extension of this.'® Restitution and com-
pensation from those who inflicted the harm is another important signal for those who have suf-
fered grievous wrongs. Guarantees of non-recurrence are also a fundamental tool which can take
different shapes, some of these can be technical (such as better national response systems), qua-
si-technical (such as national commissions of inquiry into what happened), or political (voting the
culprits out of office or sufficiently shaming them that they never contemplate such crimes again).
When starvation is perpetrated by leaders who cannot be held to account, international pressure is
an effective and essential mechanism. To this end, and as noted in UNSC 2417, utilising the various
sanctions regimes could also be an effective and more easily attainable tool for states.

One particularly salient example of how UNSC 2417 could be implemented through the lens of tran-
sitional justice is via the Constitutive Act of the African Union,'® this provides for ‘[t]he right of the
Union to intervene in a Member State pursuant to a decision of the Assembly [of Heads of State and
Government] in respect of grave circumstances, namely war crimes, genocide and crimes against
humanity. Given that UNSC 2417 explicitly reaffirms that starvation can be a war crime, the AU is
obliged to consider its responsibilities accordingly. Adopting this approach would be an exemplary
case of shaming a perpetrator in an international forum and creating pressure for non-recurrence.

Whilst we have analysed the mechanics of the offence of starvation and the practical realities of
any criminal prosecution using that offence, we recognise that this is unlikely to be an immedi-
ate solution to the accountability, not least because of its current inability to govern conduct in a
NIAC. However, there are a range of ways in which the law could be clarified and/or accountability
strengthened. We make four key recommendations in this regard:

(i) Multilateral support for the proposed Rome Statute amendment to the war crime of
starvation;
(ii) Coherent labelling and identification of violations, starvation, and associated conduct

causing or exacerbating mass starvation;



(iii) Utilise and engage with the full suite of existing accountability mechanisms and investi-
gative bodies on the issue of starvation ensuring that it remains a prominent feature in
their reporting, publicly and privately; and

(iv) Developing the UNSC’s reporting role through UNSC 2417 and associated thematic
and country-specific resolutions. By filing collective and consistent reports through all
available platforms and mechanisms within the UN apparatus, including mirroring such
reporting to the relevant bodies before the European Union, African Union (such as the
Peace and Security Council) and other fora, will foster an inclusive and global consensus.

V. CONCLUSION

135. Our collective determination should be to render mass starvation morally toxic.'® We must aim to
increase the likelihood that global leaders in a position to inflict or fail to prevent mass starvation,
act to avoid it. One of the vital steps must be to encourage accountability including prosecutions
to label the criminal conduct appropriately and to ensure effective penal sanctions are imposed. It
is only when starvation enters the legal zeitgeist in the way that sexual violence and gender-based
crimes (mercifully) now have, will prosecutions produce a more singular definition of the crime.
Moreover, it will elevate the public and political profile of the crime, making this conduct so morally
reprehensible that its usage decreases. There are challenges with any trial, especially those that seek
to describe joint action and criminal purposes that span hundreds of kilometres and the actions of
hundreds if not thousands of combatants and civilians. However, as discussed above, these chal-
lenges are typical of those that have been confronted throughout the modern era of ICL. Starvation
based upon a single act or as a series of acts designed to deprive the civilian population of OIS does
not appear to be unique in that sense and does not present insuperable challenges.
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